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. 1 APPEARANCES OF COUNSEL:
1 PROCEEDINGS
2 For the Plaintiff: 2 THE COURT: This is V1300CR201080049, State
; 3 YAVAPAI COUNTY ATTORNEY'S OFFICE 3 versus James Arthur Ray. Mr. Ray has waived his
4 gz S?EILA SU(LSLIVAN POLK, ATTORNEY 4 appearances for conferences of this nature. But
: BILL R. HU ES, A .
255 East Gurley HES, ATTORNEY 5 1I've been informed on the line are for the defense
5 Prescott, Arizona 86301-3868 6 Truc Do and Luis LI.
6 (Appearing by telephone.) 7 Is that correct?
‘ 8 MR. LI: Correct, Your Honor.
7 For the Defendant: 9 MS. DO: Good morning, Your Honor.
8 MUNGER TOLLES & OLSON, LLP 10 THE COURT: And then Sheila Polk and Bill
BY: LUIS LI, ATTORNEY 11 Hughes.
9 BY: TRUC DO, ATTORNEY .
355 South Grand Avenue 12 MS. POLK: Judge, that's correct. Also
10 Ihlrtg-ﬂfﬁh Flc():orIf 13 present here at the county attorney's office are
os Angeles, California 90071-1560 . -
| 11 (Appea%mg by telephone.) 14 cCathy Durrer, Detective Diskin and Pam Moreton,
| 15 from victim services.
12 16 MR. HUGHES: And, Your Honor, this is Bill
13 17 Hughes. With the leave from the court, I need to
:g 18 leave in about 15 minutes to go to Division 5 if
| 16 19 that's okay with the Court.
‘ :g 20 THE COURT: Of course. And that might be all
19 21 the time we need anyway to cover what we need to
. 20 22 today.
22 23 The questionnaire 1 have prepared is,
23 24 basically, what I want to send. The proposed
gg 25 questions that the defense has presented, 1 think,

Mina G. Hunt  (928) 554-8522

Mina G Hunt (928) 554-8522

1 of 16 sheets

Page 1 to 4 of 61

02/25/2012 11:12:48 AM




5
for the most part, those are Ieg’ate voir dire

® '
Polk.

1 1
2 questions and likely many of them will be asked. 2 MS. POLK: Judge, I think that sounds
3 But this questionnaire I've designed is 3 appropriate.
4 really to find people who just don't have a chance 4 THE COURT: Ms. Do or Mr. Li.
5 of being on the jury for whatever reason. And 5 MS. DO: Your Honor, good morning. It's
6 that's really the goal of the questionnaire in this 6 Ms. Do. Thank you. I think we're fine with that
7 particular case. 7 procedure. I just have some clarification
8 A couple of things that will be different 8 questions. When Your Honor states that we would
9 from the copies you have. On page 2, it's about 9 have general questions of the whole panel and then
10 the middle where there are instructions about 10 we would repeat t‘hat for the next group, by
11 reporting. Says, "You must appear for jury duty on 141 "general questions,” that would be attorney voir
12 February 16 or February 17 as instructed on the 12 dire as well, or is that the Court's voir dire?
13 enclosed summons for jury duty." I don't think 13 THE COURT: That's going to be the Court's
14 yours reads that way. 14 voir dire. And I'm going to try to target
15 But here's my approach: And this is an 15 questions, again, that are most likely to reveal
16 approach I used several years ago in a case that 16 persons who are going to have difficulty with
17 had a great deal of local media attention. I had 17 sitting as a juror on the case,
18 jurors show up in two separate groups and at 18 Normally I reserve questioning for the
19 different times. I thought that I had done it in 19 whole panel. I reserve that for just hardship type
20 that case a morning group and then an afternoon 20 questions or, given the type of case, the type of
21 group. [ don't remember If I actually did it in 21 case. There are certain cases, as we know, cases
22 two days. But the concept is the same. 22 involving children, for example, where many, many
23 Have general questioning to a whole panel 23 people will just say they don't want to be on the
24 of veniremen and then get through a certain point 24 case and don't feel they can be fair. And that's
25 of questioning. And then another -- then the other 25 the type of question I present to the whole panel
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 group comes in the next day and do the same thing. 1 rather than have people shuffling up back and forth
2 Go through the same thing, with the idea being by 2 from the jury box back to the audience.
3 the third day in this case you have a group of 3 The other thing I want to -- or the
4 jurors who you can work with so that you can then 4 audience area. The other thing I want to do in
5 select a jury in the traditional way. 5 this case, I said I would do this for some time.
6 1 know there are ways to question juries 6 But when we get down to the final panel that we
7 where you address the whole panel. I really prefer 7 will be working with, there will be 30 people
8 the way that's normally done in this jurisdiction, 8 seated in the jury box area.
9 which 1s to have a group of jurors seated with the 9 And I'll mention we are going to use the
10 chart and the strikes coming from that group. 10 large courtroom for this. I'll talk about
1 My anticipation or my thought at this 11 courtrooms also. That's something I want to bring
12 tme is to have the 12 jurors, 6 alternates, 12 up. Idid talk to Judge Mackey about that.
13 meaning there will be 18 people and plus the 13 But when we have the group which, again,
14 strikes -- there will be 30 people that will be 14 I would hope there would be approximately a hundred
15 seated and directly questioned. 15 people present, 30 people seated in the jury box
16 That's the overall framework I want to 16 area, I'm going to give the other jurors little
47 work with. That's my idea at this time. I 17 pads and goif pencils so that we don't get to the
18 understand that we have to be flexible. The 18 point where people are coming up and they're being
19 defense has a motion to change place of trial. We 19 replaced as people are being dismissed by the
20 really have to see what effect media has had on the 20 Court, and they come up in front and then you ask
21 case on the prospective jurors. And all those 21 them, have you heard all the questions? Would you
22 things remain open. But that -- what I've 22 have had any yes answers?
23 described is my general approach. 23 Well, that works fine even within the
24 Any problem with that or any concerns 24 first hour or so, and you can remind people. But
25 about that? 25 this voir dire I anticipate will likely take a
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9 11
1 longer period of time than som’many trials. 1 MS. PQ: And, Judge, if I can follow up,
2 And I want the people who are listening to the 2 then. Typically we submit to the Court questions
3 questions but not being directly questioned at that 3 for voir dire. Are you -- if I'm understanding the
4 time -- I want them to have something to write on 4 day one and day two, you're focusing in on the
5§ so they can record what yes answers they would 5 hardship and more of a general questions.
6 have. So I do want to use that procedure this 6 When we finally seat the panel of 30,
7 time. Seems to make sense to me. 7 would you still be going through the additional
8 I might have -- 8 questions, or at that point you would turn it over
9 Ms. Do, you might have had some other 9 to the attorneys?
10 comments about the general procedure. 10 THE COURT: I think at that point I wili still
11 MS. DO: Thank you, Your Honor. Just a few 11 have a number of general questions I want to
12 more. Does the Court, then, contemplate exercising 12 present. I would think that the attorneys would
13 challenges the main -- during the Court general 13 probably want me to ask some of the questions
14 voir dire on day one and day two to get through the 14 anyway rather than just turn it over to the
15 final panel of 30 where we would then exercise 16 attorneys. So I think there would still be some
16 preemptory strikes? 16 additional questioning.
17 THE COURT: That's something that we could do. 17 What I'm saying, Ms. Polk, is expanding
18 Normally at that stage I have made -- I've excused 18 what I normally would do, which would be hardship
19 people really at my own discretion when it became 19 and then sometimes nature of the case to perhaps
20 apparent that the person had a true hardship or was 20 some more focused questions that might develop
21 not going to be able to sit on the case because of 21 particular problems. That would be in the general
22 the nature of the case and that person's 22 questioning.
23 background. 23 And then with the voir dire -- with the
24 But there certainly could be discussion 24 30 people seated in the jury box, I would think
25 with attorneys. We could just leave time for that 25 there would still be some additional court
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 if there are people that I have not excused that 1 questions, some of the general background questions
2 the parties want to talk about. 2 still that are on the chart, perhaps the knowing
3 Ms. Polk. 3 law enforcement question, that type of thing, also
4 MS. POLK: Judge, I guess my -- with what you 4 studying law. Those kinds of questions I think I
5 were saying, that, generally speaking, a lot of 5 would probably still ask.
6 what the Court does on your own discretion. But 6 But are you suggesting that it might be
7 there may be some cases where a party feels there 7 just appropriate to turn it over to the attorneys
8 was -- there is a for-cause reason to strike. 8 after the Court's questioning of each separate
9 THE COURT: I'd want to take that up before we 9 panel on each separate day?
10 bring everybody back. Yes. 10 MS. POLK: No. No. I'm suggesting -- I'm in
1 Ms. Do, I think that's a good idea. We 11 agreement with you, Judge, that day one and day two
12 just need to allow enough time at the end to be 12 you're asking all the questions. When we narrow it
13 able to address that. 13 down to the panel of 30, you still then would ask
14 MS. DO: Thank you. 14 the more specific questions and then allow the
15 MS. POLK: But, Judge, if I can -- just to 15 attorneys the voir dire.
16 clarify to make sure we're all still on the same 16 And I think that the -- that's a really
17 page. Even within that process we're still not 17 good way to approach it. Because we will end up --
18 contemplating that the attorneys would be asking 18 when we bring in the large groups, we will end up
19 questions of the panel on day one and day two? It 18 with people who from the moment they come to court,
20 still would be the Court's questions? 20 they know they probably can't serve for some
21 THE COURT: That's true. The attorney 21 reason. And to flesh that out through the way
22 questioning would happen in the context after I've 22 you're proposing to do it, I think, is a good idea.
23 gone through everything. And then you will have 23 And -- but I think when we narrow it to
24 the 30 people that have gone through the Court's 24 30, to still have to ask the questions that we've
25 voir dire. 25 asked you to ask and then turn it over to the
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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13 15
1 attorneys Is the best way to go.‘ 1 THE RT: Good. I'm going back to that now.
2 THE COURT: Okay. 2 Go ahead.
3 Ms. Do. 3 MS. POLK: Okay. Well, I just had a few.
4 MS. DO: Thank you, Your Honor. My last 4 Generally speaking, I'm in agreement with the
§ question is does the Court feel that the final § questionnaire, but I have a few areas that I have
6 panel of 30 that is contemplated to bring back the 6 some suggestions on. And assuming we all have the
7 third day will be enough considering that there 7 same pagination, I'm looking at the top of page 3.
8 will still be cause strikes? And then I think each 8 THE COURT: Okay.
9 side gets six preemptories. Correct? SoI'ma 9 MS. POLK: It would be the second paragraph,
10 little bit concerned about the number. 10 that begins with -- I'm sorry. It's the first
1 THE COURT: That's the procedure in this 11 paragraph, that begins with, "The purpose of this
12 jurisdiction. I'm hoping there will be 70 to 80 12 questionnaire is not to ask."
13 people out in the -- what I said the audience, in 13 THE COURT: Right.
14 the regular seating. Those are the people that are 14 MS. POLK: I'm not sure that that statement is
15 going to get the little pads to keep up. 16 correct. I'm concerned because that statement says
16 Because this -- I mean, the voir dire 16 the purpose is to determine if there is anything
17 could -- typically jurors are selected sometimes in 17 about this case or the nature of the crimes charged
18 the morning but often -- you know -- right after 18 that might cause you to be less than 100 percent
19 lunch. And I understand there could be more 19 fair and impartial.
20 questioning. I want them to be able to write down 20 And I don't think these questions -- I
21 their yes answers. But I would hope we'd have 70 21 think there will be other things that will come out
22 to 80 in addition to the 30. 22 later. I think the purpose of this questionnaire
23 Is that clear now, Ms. Do? 23 s really focusing on media exposure and hardship.
24 MS. DO: Yes. Thank you very much. 24 And so I'm just worried that that's going to make
25 THE COURT: Okay. But, again, I don't know. 25 jurors feel like they have more to say but there is
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 I think when we get the answers to the 1 no place for them to say it.
2 questionnaire back, we're going to get some 2 My suggestion is that we take out that
3 indication if there are a lot of problems, and we 3 entire paragraph. The last two sentences we
4 may have to do different things in terms of 4 actually set out where about no right and wrong.
5 selecting a jury. 5 So if I can direct your attention up to page 1, the
6 I remember in a death penalty case in a 6 third paragraph. You say there is no right or
7 trial where -- I only mention that because the jury 7 wrong answers. My suggestion is that we delete
8 selection issues were obviously more complicated 8 that paragraph. I don't think it's necessary. And
9 there. Questioning in small panels. I can't 9 I'm worried that's too inclusive and it leaves --
10 remember if we did 8 at a time or 10 at a time or 10 the person who is filling it out -- I think that
11 something like that. And I -- you know -- I don't 11 it's much broader really than what the purpose of
12 really want it to be into that kind of situation. 12 the questionnaire is.
13 But we have to be, I think, flexible with what it 13 THE COURT: I agree. I think it needs to go
14 might take to get a fair and impartial jury. 14 one way or the other. Either eliminate it or
15 But this is the way I'd like to start out 15 tailor it to what it's really asking, to see if
16 anyway. I'm open to any idea. It appears we're in 16 there's a hardship, any concern with the nature of
17 agreement to go with this approach initially. 17 jury duty or anything about the nature of the case.
18 Anything else on just the general 18 MR. LI: Your Honor.
19 approach? 19 THE COURT: Mr. Li.
20 I don't hear anything. 20 MR. LI: Your Honor, if I may. I think the
21 MS. DO: No from the defense. 21 last page, question 10(a), discusses exactly this
22 MR. LI: No, Your Honor. 22 issue. It's not just have you had media impact
23 MS. POLK: Judge, I do have a -- this is 23 or -- you know -- media related to this case, but
24 Ms. Polk. Ido have a couple of comments about the 24 s there anything about that that would cause you
25 questionnaire. 25 to be -- you know -- not fair and impartial. And I
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17 19
1 think it just doesn't hurt to ha@we jurors told 1 MS. : My next issue is on that same page.
2 that -- you know -- that we want to know whether 2 Skip that next paragraph and move to the -- it's
3 you can be fair and impartial. 3 the third full paragraph, beginning with,
4 THE COURT: Okay. 4 personal, private information you provide will be
5 MS. DO: 1 think the Court's suggesting of 5 treated as confidential" --
6 tailoring it rather than deleting it, we can add in 6 THE COURT: Ms. Polk, et me interrupt you.
7 there -- and we can place it first -- but to 7 Before you go any further, I've already changed the
8 determine If there are any hardships in you serving 8 language. Again, this was a cut and paste. And
9 during any -- 9 there is really unfortunate -- the underlying part
10 MR, LI: Or-- 10 of that -- well, that's going to be changed.
11 MS. DO: Correct. Or. 11 But go ahead, Ms. Polk.
12 MS. POLK: And I agree with that, Your Honor. 12 MS. POLK: That second sentence, "all
13 THE COURT: Reading it now, I -- and I'll just 13 information will be shared at this stage only with
14 say I have just taken this -- my judicial 14 the parties involved in this case.”
15 assistant, of course, took this from another case. 15 THE COURT: Good point.
16 It was not here. But I'm looking at it. It seems 16 MS. POLK: I don't know what "at this stage"
17 somewhat tailored as it is. Determine if there is 17 means, and I'm sure jurors will be concerned.
18 anything about this case. 18 THE COURT: Good point. Later it talks about
19 That's what you're saying, Ms. Polk, is 19 how -- let's see. It's going to be part of the
20 really too broad. You'd put it in that fashion 20 record in the case. It's, basically, there. At
21 because there will be additional questions asked? 21 this state it will be treated as confidential. And
22 MS. POLK: Yes. 22 that's the question that comes up.
23 THE COURT: Certainly we're talking about the 23 What is the level of juror
24 general nature of the case. That's what needs to 24 confidentiality, especially once the trial over?
25 be known. What should happen is there should be a 25 Their names are protected. Their addresses are
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 summary of the areas. It has to do with media 1 protected. That's clear. Jury information is
2 exposure, hardship. It does have to do with the 2 normally collected after voir dire. It has to be
3 general nature of the case. 3 turned in and given to the clerk. But I think that
4 I'm writing some things down here. So 4 it allows for the possibility that there can be
5 the areas it's really covered are -- media could be 5 release of certain information.
6 put in the order of the questions. But just 6 Ms. Polk, isn't that why it's worded in
7 listing them now, media exposure, hardship, the 7 that fashion?
8 general nature of the case and the nature of jury 8 MS. POLK: That was my concern, Judge. I'm
9 duty. Those are the areas. 9 not sure that the information is confidential
10 I don't want to expand this. And I'm not 10 beyond addresses and numbers and things. I just
11 going to let logistics drive what we need to do to 11 didn't want to mislead the jurors into thinking
12 have a proper questionnaire. We've already 12 they are putting some things in writing on here
13 anticipated cost of postage and those things. 13 that is confidential.
14 But is that more along the lines? Either 14 My thought was take out the second
15 party? Just whoever -- 15 sentence, "personal, private information is
16 MS. POLK: Yes, Your Honor. 16 confidential." And then you go on to say, "the
17 MR. LI: I'm sorry. I interrupted. 17 questionnaires will become part of the official
18 THE COURT: Ms. Polk, go ahead. 18 record."
19 MS. POLK: I agree with you, Judge. I'm fine 19 I think, generally speaking, this
20 with that addition. 20 information is not confidential.
21 MR. LI: This is Luis Li. I'm fine with that. 21 THE COURT: It may not be.
22 ButI assume we're having the language about 22 Mr. Li or Ms. Do, these are real issues
23 100 percent fair and impartial? 23 that come up at some point, I can tell you. What
24 THE COURT: Yes. 24 are your thoughts on that?
25 Okay. 25 MR. LI: I think we're at a bit of a -- 1
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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think it's Ms. Do. I'm ata disad@tage in terms

23
this. But a,read it, it is accurate. All

1 1

2 of what the disclosure rules are in Arizona. I'll 2 information will be shared at this stage only with

3 be honest with you. Ithink perhaps the best 3 the parties involved in this case. And then it

4 course is to let the experts, yourselves and 4 goes on to say, "Your original questionnaires will

5 Ms. Polk, figure out how best to deal with that 5§ become part of the official court record.” That

6 particular issue. 6 sounds accurate, from what I'm hearing. But,

7 THE COURT: I agree with Ms, Polk. I get 7 again, I would defer to you ail.

8 concerned about misleading the jurors into thinking 8 MS. POLK: My request would be to take that

9 something would happen -- you know -- that 9 sentence out. My concern is that none of us intend
10 something would be released. But here's the 10 to share any of this information. But absent the
11 problem: Sometimes, of course, people have to 11 Court finding just cause under the Supreme Court
12 reveal very personal information in order to make 12 rules and sealing information, even at this stage
13 an appropriate decision. 13 it's not necessarily confidential.

14 MS. DO: Your Honor, does Arizona require 14 THE COURT: So you're saying that -- what all
15 notice be given to jurors before any information is 15 would you suggest be deleted, Ms. Polk?
16 released? I agree with Mr. Li. We're at a 16 MS. POLK: Just that second sentence.
17 disadvantage. We're not familiar with the Arizona 17 THE COURT: But then the first sentence, I
18 disclosure rules. Here in California there is a 18 think, is the more -- I don't want to say harmful.
19 notice requirement. And if there is, perhaps we 19 But personal, private information you provide will
20 can put thatin. That could give potential jurors 20 be treated as confidential. That's the question
21 peace of mind. 21 that would leave them to think that anything I
22 THE COURT: You know, I don't know that the 22 write down will never be discussed.
23 law is especially clear on that. 23 And you know during voir dire what I tell
24 Ms. Polk. 24 people is if there is something that you don't want
25 MS. POLK: I don't believe there 1s any such 25 to discuss in front of the whole panel, then we

Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 requirement in Arizona law. 1 will meet in a more private setting. And I'm

2 THE COURT: I don't think so. I can tell you 2 rather careful not to say it's going to stay

3 it's something I've thought about and contemplated. 3 confidential. I think the name will stay

4 But -- and that's just because how can there be any 4 confidential.

5 balancing of privacy if there isn't some notice to 5 Although, there are ways, depending on

6 somebody to assert that. It's just kind of a 6 how hard somebody works, that a person can probably

7 common sense thing, taking a due-process concept 7 be identified. That seems to me to be the more

8 Into this jury and information-release question. 8 troubling question in this whole area. Personal,

9 That -- I'd like to cover it whichever -- 9 private information you provide will be treated as
10 I think that there is a possibility that 10 confidential. What we know is address and name is
11 information can be released. And you never know 11 treated to some extent as confidential. So why
12 until you're actually there litigating that 12 would it just be the second --

13 particular issue. 1 think that's a status. 13 MS. POLK: I was reading that first sentence
14 Names and address are clearly protected. 14 to mean the address and the name -- I think maybe I
15 And then even that has a qualifier: Unless it's 15 was being -- I wasn't reading as broadly as you

16 stated in open court. And that's the other thing 16 are. I think you're correct. I think the

17 of voir dire process. I do not address jurors by 17 potential Juror could even read it to mean

18 number during the voir dire process. We make the 18 everything I say in here.

19 record with names. So there is a name that's 19 I have two suggestions. One is to delete
20 coming out at that time. 20 both sentences altogether and start with what's

21 So I don't think the law is clear. 1 21 going to happen with the questions. And a second
22 think you're back to First Amendment principles. 22 suggestion is if we are concerned that we're not

23 MR. I: Your Honor, as I read the 23 going to get full information because somebody

24 questionnatre -- and I'm perfectly willing to defer 24 doesn't feel this is going to be private, we could

25 to Ms. Polk on how she would like it drafted on 25 consider a sentence that says that in the event you
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1 have information that to share t” is personal -- 1 returned to’e Court and destroyed."”
2 I'm just thinking what you said, Judge, 2 Any further comment on that?
3 about how you would take people in chambers. Even 3 MS. POLK: Not on that, but I have some
4 then you don't say this is ever going to be part of 4 additional comments.
5 therecord. I know. Even though the script 5 THE COURT: Okay.
6 indicates that you tell them that, that's the case 6 Mr. Li or Ms. Do, on the confidentiality
7 from what I've seen from various decisions around 7 aspect?
8 in the country about ultimately releasing jury 8 MS. DO: No, Your Honor.
9 information. 9 THE COURT: What I'm going to say is it's
10 I think the first sentence -- 10 going to say, "Do not write on the back of the
1 MS. DO: Your Honor, before information is 11 pages of the questionnaire," on that last
12 released, wouldn't the Court have to take some sort 12 underlined sentence on the back of the pages.
13 of action whether by order so perhaps we can write, 13 MR. LI: I hadn't caught that.
14 "Personal information you provide will be treated 14 THE COURT: Okay.
15 as confidential untit further order of the Court"? 15 Ms. Polk, other point about the
16 THE COURT: That would be a true statement. 16 questionnaire?
17 Any comments, Ms. Polk, on that? Are you 17 MS. POLK: Yes, Judge. As we looked at page 4
18 thinking? 18 on the bottom and top of page 5, the areas -- the
19 MS. POLK: Well, I was just thinking. I don't 19 jury duty in general and then anything about the
20 have the Supreme Court rules in front of me. I 20 nature of this case, perhaps we could talk through
21 just start, Judge, with the position that 21 what we think is the stage after these jury
22 everything that's public unless pursuant to some 22 questionnaires come back. What do you think,
23 rule or statute or a court order it's made 23 Judge, you're doing with them? Will the parties
24 confidential. 24 have further involvement? And then maybe will that
25 I was just trying to mull through a 25 will help me with my concern about those two
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 scenario where somehow the information would be 1 questions.
2 public without waiting for a court order. And then 2 THE COURT: I want the questionnaires
3 the rule that provides that -- for you to seal, to 3 distributed to the attorneys. And they will be on
4 make things -- take 1t out of the public record 4 a confidential basis at that time. And then I want
5 that you have to make findings. 5§ to have a time ahead of trial, not the first day of
6 Judge, and I apologize. I don't have 6 voir dire, but some time ahead of trial where I am
7 that rule in front of me, 7 there with the parties and we go through and make
8 THE COURT: 120. I don't either. Well, we 8 decisions on who should not be called to actually
9 can say all -- your address and name will be 9 answer the summons.
10 treated as confidential, and then take out the -- 10 MS. POLK: Okay.
11 although, as Mr. Li points out, has been pointing 1 THE COURT: And I want that to be a week ahead
12 out, the second sentence is correct technically. 12 of trial or so.
13 All information will be shared at this stage only 13 MS, POLK: Okay. My concern -- I understand
14 with the parties involved. The original answers 14 that the purpose of this questionnaire is to weed
15 will later become part of the official court 15 out those who have some problem with the nature of
16 record. That's probably the way it works. 16 jury duty --
17 I'm going to put "Your name and address 17 THE COURT: Yes.
18 will be treated as confidential,” and I think 18 MS. POLK: -- and also about the nature of
19 delete the second sentence and just tell them it's 19 this case. These two I'm just worried will get
20 going to become part of the official court record. 20 something that's insufficient, then, for the
21 So, basically, what I've done is change 21 parties and the Court to actually act upon. To me
22 the first sentence to, "Your name and address will 22 these are the types of questions that lend
23 be treated as confidential." And then it reads, 23 themselves to more extensive voir dire, that you
24 "Your original questionnaires will become part of 24 would ask follow-up questions, the attorneys would
25 the official court record, and all copies will be 26 ask follow-up questions, and then we'd be having
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discussion about whether or ncﬁat's for cause or

31
something’nd you almost have to come off the

®

1 1
2 just going to be preemptory strike. 2 bench and say -- you know -- tell them not to. I'm
3 So I'm not necessarily opposed to these 3 just trying to find out who those people are. 1
4 questions of the Court If you want to leave them 4 don't quite see it that way.
5 n. Ijust don't see the nature of these two 5 But I want to hear from Ms. Do or Mr. Li.
6 questions, just one question, explaining your 6 MR. LI: Yes. My reaction to this is I agree
7 answer, that we would all necessarily then be able 7 there are -- I think these kinds of questions will
8 to agree this person needs to be dismissed for 8 typically trigger -- if somebody is going to be
9 cause. 9 that type of person and has a high percentage
10 THE COURT: Okay. Let's look at the specific 10 chance of triggering that reaction, and then they
11 questions on that. My thought is this: I fully 11 will do it on this piece of paper instead of in the
12 anticipate there I1s going to have to be further 12 open court.
13 voir dire in these areas; and some of this is in 13 As for whether 1t should be at a later
14 the more private setting, as I've described it 14 part of the questionnaire, I guess it could be. I
15 also. I want to see people when they're actually 15 think it sort of follows right after the case
16 being questioned. And I may take that up as part 16 summary. I think where you're really going to
17 of the general questioning of the panels and -- you 17 find -- you're going to find two kinds of folks.
18 know -- our timing. It may not work out. 18 On the one hand, you're going to find folks who are
19 1 do think there has to be more questions 19 going to be really anti -- you know -- jury duty,
20 on that in many cases. But there will be some 20 Dbasically.
21 people -- I anticipate it's going to be very clear 21 And I recently was sitting on a panel
22 that they have strong feelings about something and 22 where I eventually got kicked but where one of the
23 they're going to say it. And I think we'll be able 23 jurors literally tried to start almost, like, a
24 to deal with it. 24 revolution. And I think those are obviously folks
25 There are going to be some where you're 25 we would not want on it.
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 right, Ms. Polk. We're not going to be able to 1 And then on the other hand, there are
2 tell. And are you suggesting you have some actual 2 going to be folks who have a real strong reaction
3 follow-ups that would flesh that out some more? 3 one way or the other to this particular case
4 MS. POLK: No. To the contrary. I would 4 because they've either seen it in the media or for
5 think perhaps that we either delete it or that we 5 whatever reason. And I think this will probably
6 recognize that that particular question isn't 6 trigger some sort of response out of them.
7 necessarily going to elicit black and white answers 7 THE COURT: And I've seen that type of answer.
8 that will enable us to strike for cause. 8 It goes both ways in terms of who people might be
9 My other suggestion, if the Court and 9 mad at. They can be mad at law enforcement. They
10 parties want to leave it in, is we move that to the 10 can be mad at the court system for not doing what
11 end of the questionnaire. And reason is that 11 he believes the court system should be doing, those
12 people are going to be immediately thinking about 12 kinds of things.
13 the nature of the case or the media. Those more 13 This is kind of the pattern that follows
14 specific questions follow. And my reaction to this 14 it. I really like this particular order. I'm
15 one having it first is that people are going to 15 going to stick with that.
16 start writing about media and other things not 16 MS. DO: Your Honor, while we're on this
17 realizing we ask that specific question further 17 particular section, I have a very minor request.
18 down. 18 And apologize for being nit picky. Is it possible
19 So if we're going to leave it in, I would 19 to remove the phrase you have on the third full
20 suggest move it to the end. 20 sentence, I believe, where you have, "As a result
21 THE COURT: The importance of the question is 21 of the investigation, James Arthur Ray was
22 this: This is the area where I get more of the 22 indicted"? That question just sort of suggests the
23 poisoned panel type of answers than many of the 23 investigation produced sufficient evidence, and it
24 others. That's one of the questions where people 24 might persuade -- have an effect on jurors. If you
25 just want to tell you what they think about 25 can just state James Arthur Ray was subsequently
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the court Q\e phone number or email address you

1 indicted. Very minor. 1
2 THE COURT: I don't have any problem with 2 have provided, you must appear for jury duty on
3 making these alterations. I want this to be a 3 February 16 or February 17, 2011, at 8:30 a.m,, as
4 neutral statement that gives enough information 4 instructed on the enclosed summons for jury duty."
5 that people know about a case so they can see if 5 That's how it now reads.
6 they've been exposed to it or remember If they have 6 Diane.
7 been. And then also the nature of the case, to say 7 MS. TROXELL: Excuse me, Judge. We have to
8 no, I don't want to be involved in a case that 8 have those into the gray top by when they come at
9 nvolved someone who died. 9 8:30 in the morning. So that's 250 questionnaires
10 All you want to add is as a result of the 10 stuffed with return envelopes and summonses
11 investigations James Arthur Ray was subsequently? 11 addressed to the people we've already issued the
12 MS., DO: I'd ask that the Court remove, "As a 12 summons.
13 result of the investigation,” and just state he -- 13 So when they come to pick up the gray tub
14 just say James Arthur Ray was subsequently 14 to take the mail, it has to be mailed tomorrow. So
15 indicted. 15 it has to be in Prescott. It has to go out with
16 THE COURT: Ms. Polk? 16 the 8:30 tub in the morning. So we have to
17 MS. POLK: Judge, I have no objection to that 17 complete them today. Otherwise they won't get
18 suggestion by Ms. Do. 18 mailed until Tuesday because of the holiday.
19 THE COURT: I've just scratched out that first 19 THE COURT: And I want you to have time to
20 clause. And it reads, "James Arthur Ray was 20 look at them. I'm addressing the attorneys now.
21 subsequently indicted on three counts of 21  You need to have time to look at them. So we can
22 manslaughter.” 22 get together and go over them.
23 MS. DO: Thank you. 23 I don't know if you heard Diane or not.
24 THE COURT: Sure. 24 Ms. Polk, we need the name as soon as
25 MS. DO: And maybe Ms. Polk will know this 25 possible because we have to get the copies made.
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
34 36
1 Dbetter. ButI know in the indictment Ms. Neuman's 1 250 are going to go out.
2 name is listed as Lizbeth Neuman. But in other 2 So is that something -- we'll need that
3 documents, including the autopsy and the medical 3 by early afternoon.
4 records, her name is Lizbeth Marie Neuman. And I 4 MS. POLK: We can do that. We're in the
5 think we should probably get that correct. 5 process right now. Any moment now we will get you
6 MS. POLK: We were just discussing that among 6 the answer.
7 ourselves. If the Court can give us leave at the 7 THE COURT: Okay.
8 end of the day, we'd like to nail down what her 8 MS. POLK: And, Judge, if I heard you about
9 exact name is. There has been some confusion. 9 the January 25, I think we need to clarify. We
10 We've seen it both ways. 10 want them to have a postmarked by the 25th or
1 THE COURT: 1 got the bailiff here. We knew 11 received by the Court by the 25th?
12 that there were likely to be some alterations. 12 THE COURT: I'd say please return it no later
13 But what's the plan for mailing? 13 than that.
14 THE BAILIFF: This morning. 14 MS. POLK: Does it need to be in your hand by
15 THE COURT: Because I've got a response time. 15 the 25th?
16 Don't your copies have when I ask them to 16 THE COURT: I mean they need to mail it. 1
17 return it? No later than January 25 on page 2 just 17 think they need to have this. If we get it out
18 about in the middle in big letters? Do you have 18 tomorrow, they're not even going to have It a week
19 that on your copies? There was one clause I added. 19 for most of them to do it with that. So I want
20 Maybe that's it. I have -- that paragraph now 20 them to have it in the mail no later than
21 reads, "After you have filled out the questionnaire 21 January 25. Please mail it, I guess. You can say
22 completely, please return it in the postage-paid 22 that.
23 envelope that has been enclosed for your 23 MS. POLK: I think if you -- typically what we
24 convenience no later than January 25, 2011. 24 write is, "postmarked by January 25." And people
25 "Unless you are otherwise contacted by 26 understand what that means. You can take it to the
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post office that day and get it ige mail that

® N

1 1 trial.
2 day, you're okay. 2 I don't think that is that invasive to
3 THE COURT: Just like taxes used to be. Okay. 3 ask the jury to the extent that they can, identify
4 All nght. we'll do that. 4 with a little bit more specificity what they've
5 Again, Ms. Do and Mr. Li, have any 5 seen.
6 comment? Either side, please speak up. 6 THE COURT: Yes. I have no idea how someone
7 Let's cover this other point. 7 might answer that. What, if anything, have you
8 MS. POLK: Yes, Judge. I do have -- if we go 8 heard, read or seen? Some people might undertake a
9 to the last page, I've got a couple more points. 9 research project of some sort looking back through
10 And that's the area of media exposure. 10 old newspapers or something, I suppose. WhatI
11  Question No. 10. My recommendation is that we 11 guess we're looking for is some kind of middle
12 strike "what, if anything, have you read" and that 12 ground, at this point anyway.
13 we put "have you read, heard or seen in the media?" 13 MS. POLK: Judge, I'm not sure -- I take issue
14 And then the follow-up question is, "If 14 with the statement by Ms. Do that the pretrial
15 you have been exposed, then would it interfere with 15 media was planted. I don't know what that means.
16 your ability" -- I think that question is fine, 16 Butldo --
17 My concern is "What, if anything, have 17 MS. DO: Slanted, Ms. Polk. I didn't say
18 vyou read." Are we asking people to write down 18 "planted." Slanted. Sorry.
19 everything they remember? If that's what the Court 19 THE COURT: Slanted. And I didn't address
20 and the parties' intent is, so be it. But to me 20 that because I thought I said that I acknowledge
21 that's very, very broad. And to require people to 21 that there were that type of aspects. Of course,
22 start trying to write down everything that they 22 you gave me many pages of block-type information
23 have read -- and what if later they start 23 and articles. I recognize that there was that type
24 remembering well, I did read that. 24 of coverage. Slanted. Not planted, but slanted.
25 I'm just worried it's an awfully broad 25 MS. POLK: Judge, I am fine with the
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 question and it's a lot to ask for them to write 1 suggestion her -- the language that Ms. Do just
2 down everything they've read, heard or seen in the 2 gave you. Ithink that would address my concerns.
3 media. 3 THE COURT: So we're going to delete "What, if
4 THE COURT: Ms, Do. 4 anything" and have the question "have you read,
5 MS. DO: Well, perhaps we can reach a § hear or seen in the media.”
6 compromise on this. I would agree with Ms. Polk's 6 But then there was a follow up, Ms. Do,
7 request to have the question restated as "have you 7 And how did you phrase that?
8 read anything?" I think the defense is interested 8 MS. DO: I would add perhaps changing 10(a) to
9 to the extent the juror can identify with any kind 9 10(b) and then adding an additional 10(a). To the
10 of specificity what they've seen because, I think, 10 extent that you are able to describe, would you
11 as the Court might recall from our motion to change 11 please -- that's not very eloquent. 10(a). To the
12 venue, there has been some particular media 12 extent that you are able to describe with any
13 coverage that has been very concerning to the 13 specificity, what, if anything, have you read,
14 defense. And it would be helpful to us to be able 14 heard, seen?
15 to have that identified. 15 And that, I think, delineates Ms. Polk's
16 So perhaps we can have an additional 16 concern that we are telling the jury that they are
17 question not requiring but suggesting to the extent 17 required to specify. It's optional, I suppose.
18 you can recall, can you identify or give some 18 THE COURT: I lost you at the end there.
19 description. I think that -- you know -- if I 19 MS. DO: I'm still here.
20 remember correctly, the Court did agree after 20 THE COURT: No. I'm just saying the concept.
21 reading the motion to change venue that in this 21 It's going to read now "have you read, heard or
22 particular case the pretrial publicity has been so 22 seen in the media, including television, radio,
23 slanted and, frankly, prejudicial for Mr. Ray that 23 newspapers, internet or any other media source,
24 this s an area that is very concerning to Mr. Ray. 24 about this case and/or James Ray?"
25 And we're concerned about his right to a fair 25 MR. LI: Could you do this -- could you do
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this? Could you just say if yes,,ase explain?

43
think they‘gderstand when they say, see

1 1
2 THE COURT: That's how it reads now. 2 additional page, or something. We do have the
3 MR. LI: But the difference is that it says 3 additional page for them. I think it's the way
4 vyou would say have you instead of presuming that 4 that's worded that -- again, it could get into
5 they have. I think the please explain is soft 5 return mail and that. But some of them may add
6 enough that it doesn't -- you know -- 6 their own page, I suppose. Okay.
7 THE COURT: The question right now is not 7 Anything else on the mechanics of the
8 grammatical if you take out "what, if anything." 8 questionnaire itself?
9 So that has to be addressed. 9 MS. POLK: No, Your Honor.
10 MS. DO: So I think that, Your Honor, just 10 MS. DO: No, Your Honor.
11 rephrase it to "Have you read, heard or seen 11 THE COURT: Looking through my notes, I do
12 anything?" And then after the question mark ad the 12 have rulings I've been preparing. At least two of
13 check box, yes or no. And then "If yes, please 13 them are going to be filed today, one on the audio
14 explain.” 14 recording and the other on what's generally been
15 MS. POLK: 1 agree with that, Judge. 15 termed the "motion in mine on financial records."
16 THE COURT: That's what it says. If yes, 16 I'll mention that.
17 please explain. You just want to add the yes/no 17 Anything else right now?
18 box and then yes, please explain? That's what 18 MS. POLK: I'm sorry, Ms, Do. Go ahead.
19 you're saying? 19 MS. DO: Thank you.
20 MS. POLK: And then change the first few words 20 Yeah. Just a couple housekeeping
21 of that question. 21 matters. I know at the last status, which I wasn't
22 THE COURT: It would read now, "Have you read, 22 able to attend, there was a discussion that the
23 heard or seen anything in the media about this case 23 Court was going to make additional efforts to see
24 and/or James Ray? If yes, please explain." I 24 if we were going to be in Prescott. I was
25 think that's what you're suggesting. Yes, no, 25 wondering if we had any update on that.
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 please explain, like we have; right? 1 THE COURT: 1 did say we would talk about the
2 MS. POLK: Yes. 2 place of trial. 1 talked to Judge Mackey about
3 MS. DO: Yes. 3 that, and he said there is not. And that's when I
4 THE COURT: All right. 4 mentioned that we'd be using the big courtroom
5 MS. POLK: Judge, the last thing I have is 5 downstairs for jury selection. That is the latest
6 that I believe we do want them -- we need a 6 word. 1did talk to Judge Mackey about it. He
7 statement that this is a sworn statement. And what 7 talked to court admin. And he does not see that
8 we've used In other cases -- I don't see it on 8 there is going to be a courtroom available. That's
9 yours. Perhaps you've added it, Judge. ThatI 9 the last word I have.
10 hereby declare under penalty of perjury that the 10 I think you need to plan with that in
11 foregoing is a true and correct or the foregoing is 11 mind. Thank you. I mentioned that at the start.
12 true and correct, signed and dated. And that could 12 And that is a very important thing to bring up.
13 go at the front or at the end. 13 MS. DO: Thank you. And my last question is I
14 THE COURT: And what was your wording again, 14 know we had an August trial date. The Court had
15 Ms. Polk? 15 set a deadline for the parties to exchange witness
16 MS. POLK: I hereby declare under penalty of 16 and exhibits lists. And I don't believe we've set
17 perjury -- 17 a deadline for the February 16 trial.
18 THE COURT: Yes? 18 Is this something the Court would like
19 MS. POLK: -- that the foregoing is true and 19 the parties to work out, or would the Court just
20 correct, and then a signature line and date line. 20 set a date?
21 THE COURT: Ms. Li? I mean Mr. Li or Ms. Do? 21 THE COURT: I want a date set. It's fine with
22 Sorry. 22 me if you work it out between the parties. There
23 MS. DO: That's fine. 23 is some other dates I want to set as well, as a
24 THE COURT: I'll put that at the bottom on 24 matter of fact. Didn't get carried onto the new
25 page 7 kind of at the end of everything. And I 25 minute entry.
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1 One is for providing Qosed voir dire 1 ’anything else that we need a date on?
2 and jury instructions. Jury instructions -- I 2 I know we're going to need to set time to talk
3 would like initial proposed jury instructions by 3 about the jury questionnaires. And that's going to
4 January 31. Obviously that's just something to 4 Dbe after the time for hearing that I have set.
§ work with. And that changes obviously most cases. 5 There just -- likely not to be all -- they're not
6 The other thing with regard to proposed 6 going to be back by that time, I would think, the
7 voir dire, I think the defense has indicated 7 majority. So we'll just have to stay in contact
8 largely what voir dire they would like. In this 8 and set a date acceptable for everyone on that.
9 case I would really like the questions that you 9 MS. POLK: Judge, I have a couple more things.
10 really want the Court to ask not -- you know -- 10 THE COURT: Sure.
11 some of these you will be doing follow up on. You 11 MS. POLK: Could I ask you to clarify what you
12 will have specific. But more general types of 12 just said about disclosure. I think I you heard to
13 questions, what you want the Court to be asking 13 say that the rules of criminal procedure still
14 specifically. 14 apply to the disclosure deadlines.
15 I've not had issues come up in voir dire. 15 THE COURT: They do.
16 I've had lawyers pretty much ask appropriate 16 MS. POLK: Okay. For a moment there I thought
17 questions. Very few objections over the years. 17 you were staying that the January 31 was the
18 But I'd like both the proposed voir dire 18 disclosure deadline.
19 and jury instructions by January 31. 19 THE COURT: No. I was saying just the
20 With regard to exchanging final list of 20 opposite. I don't want someone to see that as some
21 exhibits and witnesses, what would you propose on 21 new disclosure deadline I'm setting. I'm looking
22 that? 22 at that as it's really necessary that both sides
23 MS. DO: We would be fine with that same date, 23 look at your cases and make sure everything is out
24 January 31, if Ms. Polk is. 24 and disclosed by that. It's to really make sure
25 THE COURT: Ms. Polk. 25 that there is nothing slipping through so we're --
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 MS. POLK: Judge, yes. We'd be fine with that 1 you know -- a week, two weeks, into trial,
2 as well. 2 whenever, and now oh. Here's something that was
3 THE COURT: I will say this: Obviously that's 3 not disclosed. It needs to be disclosed.
4 not some kind of a disclosure date in particular, 4 I understand there can be instances
5 in particular. You have to make disclosure under 5 during trial and that comes up. But I really want
6 the rules and timely supplement and do those 6 full disclosure by that time. And it's a time to
7 things. That's there to really prevent to the 7 really look closely and make sure that the rules
8 extent I can really last-minute disclosures that 8 have been complied with. And if there is something
9 create the problems in a trial. I look at that as 9 that's late, at least it can be addressed -- you
10 the time as just -- you know -- everything has to 10 know -- prior to the actual start of trial.
11 be there by that point. If there is anything out 1 MS. POLK: Thank you, Judge, for that
12 there that needs to be disclosed, it absolutely has 12 clarification.
13 to be in it by that time. 13 The couple other issues I have, the
14 And that doesn't necessarily obviate at 14 parties have agreed that we will agree on a time
15 all a disclosure problem if it exists to something 15 line for when we believe that opening statements
16 that hasn't been disclosed earlier that should have 16 would begin and that we would be calling witnesses.
17 been. But that's the way I see that particular 17 And one of reason for our agreement is that we have
18 deadline. It's to really catch anything so nothing 18 a lot of witnesses who are out of state. And we're
19 slips through and we have to deal with those 19 trying to predict the best that we can when they
20 surprise kind of things that should not come up in 20 would actually be on the stand to minimize the
21 atnal. 21 inconvenience to those witnesses, time away from
22 Thank you for bringing that up. I even 22 jobs and home and also to minimize the expenses to
23 had it in my notes. The voir dire and the jury 23 how the witnesses -- and we talked about agreeing
24 instruction deadline have been left off. Diane 24 on a time line both for the state's case and then
25 pointed that out to me. 25 for the defense case for the same reasons.
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And I guess my first q@tion is once the

51
,Polk, just plan on it would actually

1 1
2 parties have agreed on that time line, we intend to 2 be -- now I've got my trial calendar here. It
3 submit it to the Court by way of proposed 3 would actually be March 1, because Mondays are
4 stipulation. 4 going to be the one day typically I will not be --
5 Will the Court be okay with what we're 5 we will not be in trial. T'll be doing the regular
6 proposing to do? 6 calendar. That would be March 1.
7 THE COURT: Yes. 7 Ms. Polk.
8 MS. POLK: And along those lines, the 16th and 8 MS. POLK: Judge, I think that would give us a
9 the 17th of February would be two different dates 8 good, safe cushion in bringing in witnesses for
10 for two groups of potential jurors to come in. The 10 that first week.
11 18th we would begin the process of voir dire of the 1" THE COURT: Okay. Then let's -- essentially,
12 panel of 30. 12 what we have, then, is -- we'll just say that.
13 I'm just wondering if we can get an 13 Vorr dire will be completed by then. Everyone is
14 agreement as to how long that process will take. 14 confident of that. Plan on starting the actual
15 Do we think we will have a jury seated within one 15 trial with opening -- reading of the preliminary
16 day and an agreement as to when opening statements 16 instructions and opening on March 1.
17 would begin? 17 Okay.
18 THE COURT: Ms. Do or Mr. Li. 18 MS. POLK: Judge, the last thing I haveis
19 MS. DO: I think one day is probably really 19 that we have three days set aside for oral argument
20 far too optimistic. I don't know how fast the 20 or evidentiary matters -- January 26, 27 and 28.
21 Court goes on jury selection. But I think it might 21 THE COURT: Right.
22 be a safer bet to -- and this is something perhaps 22 MS. POLK: And from the state's perspective,
23 we can work out between the parties and then submit 23 we have -- there are some matters pending. And I
24 to the Court. 24 was just trying to contemplate what we actually
25 But I would think that perhaps opening 25 need to be in court for versus perhaps freeing up
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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1 statements we can put over to the following Monday 1 some of those days.
2 on the 24th. And that would give us the 19th, the 2 THE COURT: I think we just set that months
3 20th and 21st. 3 ago to make sure we had the time. I see the
4 Am I looking at the right calendar? I'm 4 motions that have come in. It doesn't appear we
5 sorry. I'msorry. The -- no. I'm sorry. I was § would need three days to handle those.
6 looking into January still. The 16th and 17th, 6 MS. DO: Except we do have this extended
7 general voir dire then the -- general voir dire 7 deadline for experts given that the parties are
8 begins the 18th. I would set aside a couple of 8 each providing disclosure on that a little bit
9 days, Your Honor, for that. 9 Iater than we had hoped.
10 THE COURT: I think this process is probably 10 And so if there are motions filed on the
11 going to take more than one day -- the actual 11 experts by January 24th, we would anticipate
12 questioning of the panel, the focused panel. I 12 needing those days to conduct evidentiary hearings,
13 would -- let me look at my calendar. Maybe look at 13 whether they are Daubert or other evidentiary
14 February. And that's -- that next week is a short 14 hearings.
16 week too, isn't it? 15 So we would request, if the Court's
16 MS. POLK: Yes, Judge. 16 agreeable, to continue to reserve those three days.
17 THE COURT: Ms. Do, go ahead. 17 At this point we don't know for certain that we
18 MS. DO: 1 was going to suggest that maybe 18 would anticipate having a need for those days.
19 we'd agree to start opening statements on the 28th, 19 MS. POLK: And, Judge, I'm fine with that. 1
20 the following Monday. And that would give us a 20 just wanted to bring up that we have those three
21 little bit of a cushion. I think we'll probably be 21 days reserved and have that discussion about
22 in jury selection for at least a couple days. If 22 whether or not we still think we need them,
23 we finish short of a week, at least it's better to 23 THE COURT: Since somebody mentioned Daubert,
24 have a cushion than to go over, 24 is that anticipated?
25 THE COURT: That sounds reasonable. 25 MR. LI: I think the answer --

Mina G. Hunt  (928) 554-8522

Mina G. Hunt (928) 554-8522

13 of 16 sheets

Page 49 to 52 of 61

02/25/2012 11:12:48 AM




e -

55
do our besQ set out some sort of schedule to

1 Go ahead, Truc. 1
2 MS. DO: 1 think it's anticipated in a sense 2 accommodate each other's concerns and also the
3 that it's definitely a concern of ours. The 3 financial issues relating to witnesses and what
4 (difficulty is the parties have just exchanged 4 have you, we'd ask that the parties share with each
5 disclosure, and we haven't -- Ms. Polk's office is 5 other -- you know -- the order of witnesses that
6 in the process of scheduling interviews for us. 6 they intend to call for the next week. I think it
7 And so it's difficult for the defense to say 7 will just make everybody's life easier. And it
8 whether it's certain or not. We're conducting our 8 would be appreciated. That information is going to
9 due diligence in determining whether or not there 9 be available anyway.
10 are grounds. 10 MS. POLK: Judge, that is always my practice.
11 MR. LI: ButI think It's fair to say that at 11 THE COURT: That's an excellent procedure in
12 least with some of the experts it's more likely 12 this case. I was going to mention -- one thing the
13 than not. 13 defense had on the proposed questionnaire was that
14 THE COURT: Okay. I really don't want to get 14 extensive list of witnesses. And that's something
15 into this now. We've gone past and told Mr. Hughes 15 I think that should actually be distributed to
16 maybe 15 minutes would be enough time to cover the 16 prospective panel members on the day we actually
17 questionnaire issue. Don't want to get into this. 17 start with the final group just so peopie can
18 But I think there is some question as to 18 actually look at that. I wanted to mention that
19 what the standard is in Arizona. There is a legal 19 too.
20 question to start off, isn't there? 20 Okay. I have one other thing I want to
21 MS. POLK: Judge, in fact, a new decision just 21 bring up. And I want to make sure you tell me what
22 came out of Division 2 today. And I can forward it 22 you think needs to be discussed. Anything else?
23 to the parties. But it appears to say that the new 23 MS. DO: Your Honor, I had one question. 1
24 statute is unconstitutional requiring the Daubert 24 understand the Court is issuing some rulings today.
25 hearing. I haven't had a chance to read it. Butl 25 I think Ms. Polk would agree the biggest motion
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1 will forward it to the parties. And if the Court 1 that will affect the case trial preparation --
2 would like, I can forward it to Diane as well. 2 THE COURT: 404(b)?
3 THE COURT: 1 just haven't had a chance to 3 MS. DO: Yes.
4 look at emall yet. I'm on a service that sends 4 THE COURT: That was the point I was going to
5 those out as soon as they come out. So I will see 5 bring up. Go ahead. That's what I wanted to
6 it. But that would take it back to Friday, 6 discuss too is the 404(b) because I wanted to see
7 essentially. 7 how that played into this witness planning, if
8 MS. POLK: Yes. 8 that's a factor in the initial witness planning.
9 MS. DO: That would be really helpful if 9 Let's say that.
10 Ms. Polk could send it to us. Thank you. 10 Go ahead, Ms. Do.
1 THE COURT: Ms. Polk, please do that. And 1 MS. DO: I would say yes for the defense. My
12 people can look at that. 12 understanding is the 404(b) motion is denied. The
13 I want to keep those hearings there. But 13 state will have approximately, I think, about 20
14 what I'd like to do is have as many management 14 more additional witnesses that they will call,
15 conferences as we need telephonically so we can 15 which will then require the defense to identify
16 plan and use the time as best we can. 16 rebuttal witnesses to the prior sweat lodge
17 I've set those days aside. I'm going to 17 incident. And so we're talking about probably a
18 leave them there for this case. And if you've got 18 total -- an additional 30 witnesses that are in or
19 other things you need to do on the case -- 19 out depending on the Court's ruling.
20 interviews, say -- we can cover what we need to in 20 And as Ms. Polk has indicated, the
21 that court time. Then I'll address that. 21 majority of -- the great majority of these
22 MR. LI: Your Honor. 22 witnesses are not in Arizona. And so arrangements
23 THE COURT: Yes, Mr. Li. 23  would be needed to fly them in.
24 MR. LI: Let me raise one small point. Just 24 THE COURT: Ms. Polk, did you have anything
25 as a trial logistics thing. Since we are going to 25 you want to say about that?
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1 MS. POLK: Yes, Judge. IQee in part with 1 through w”ut a lot of specific legal guidance,
2 Ms. Do, but I disagree as well. The number of 2 thatI can see. But --
3 witnesses that the state would use to present a 3 MS. POLK: Judge, that was my point. We've
4 404(b) is not 20 or 30 or any predetermined number 4 given you a lot of information. And I understand
§ at this time. If the information comes in, then 5 that it takes time to go through it. The state
6 the state makes the decision how best to present 6 will -- I don't want you to feel pressure. I want
7 that information. And it would be premature that 7 you to take the time that you need, and we'll just
8 we are talking about 20 or 30 additional witnesses. 8 deal with it, I guess, is the point I was trying to
9 Just as in the sweat lodge itself, on the 9 make.
10 day of the deaths there were approximately 56 10 THE COURT: I appreciate that.
11 people. We will not call all 56. We have done 1 Mr. Li, anything else on -- I'm sorry.
12 full disclosure of everybody we're aware of that 12 Ms. Do, you brought that up. It was the
13 has information about the 2009 events as well as 13 point that I wanted to raise. You started saying
14 the prior events. But with respect to the 2009 14 that. That's what I wanted to talk about before we
15 event, for example, we will not be calling all 56. 15 adjourn because I know that there was some aspect
16 We have to sift through and determine how best to 16 of trial planning.
17 present the case. 17 MS. DO: Thank you. I think Mr. Liand I
18 So I just wanted the Court to know that 18 wholeheartedly agree with Ms. Polk. But we would
19 if the 404(b) information comes In, there is no 19 like a thorough ruling, not one that is being
20 automatic number of witnesses that would then come 20 expedited just for the sake of time.
21 n. That's not how the equation works. 21 I just wanted to raise it for the Court
22 But I do agree with Ms. Do that in 22 so the Court is aware that it does impact at least
23 planning the trial, obviously if the parties 23 for the defense -- I won't say for Ms. Polk -- our
24 understand the parameters, that it's helpful to all 24 trial preparation. I can just state that the state
25 of us. Idon't want-- I'm trying to figure out 25 has noticed a total of 19, specifically, witnesses
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1 how to say this diplomatically. I want a good 1 to cover the 2004 to the 2008 sweat lodges.
2 decision. The state feels very strongly that the 2 And, I think, from the evidentiary
3 404(b) information is relevant. And I don't want 3 hearings the Court could gather there were many,
4 somehow to get a decision that keeps it out because 4 many participants throughout these years. And so
5 the parties are asking for a ruling now. 5§ the defense needs to be able to go through and
6 THE COURT: I wouldn't do that. I'm going to 6 identify the appropriate witnesses for rebuttal.
7 take the time necessary. I've been given a lot of 7 And so we would just ask for that to be considered
8 material. And I think there have been observations 8 as a factor as we move forth and prepare for trial.
9 to this effect before. And that is there isn't law 9 THE COURT: Ali right.
10 that I see that deals directly with the issues in 10 Ms. Polk, anything else?
11 the 404(b) area and in the other areas I've just 11 MS. POLK: No, Your Honor. Thank you.
12 dealt with as well. There just isn't law that I've 12 THE COURT: And Ms. Do, Mr. Li?
13 seen that directly addresses these. And I mean 13 MR. LI: Nothing further.
14 appellate law out of any jurisdiction that really 14 MS. DO: No, Your Honor. Thank you.
15 has dealt with these issues, at least what I've 15 THE COURT: I do have to revise the
16 been presented with or what I've seen. 16 questionnaires now. As I indicated, I want to get
17 I know both sides have presented me with 17 those rulings out that are in a draft form right
18 the general concepts. And some specific cases 18 now. So thank you.
19 sometimes in the manner of distinguishing away a 19 We're adjourned.
20 case or something but then not having a positive 20 MR. LI: Thank you, Your Honor.
21 case saying this is how it should be viewed. 21 MS. POLK: Thank you, Judge.
22 So, Ms. Polk, I'm going to -- as I said, 22 THE COURT: Good bye.
23 a lot of information. 23 (The proceedings concluded.)
24 Mr. Li and Ms. Do, a lot of information 24
25 I've been presented with. And it's a lot to go 25
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